
































POLICY COMMITTEE MINUTES
Council of the County of Maui

July 10, 2007

VICE-CHAIR HOKAMA: Okay. And, and my last question. And, and I thank the Chairman
and the Members for their tolerance and patience with me this morning. At an earlier
meeting, Mr. Summers, you know that I have. . .the willingness for the Department, as
well as our. . .volunteer residents to look at the issue of population in nontraditional
manner. . .including rejecting the consultant’s projections and making adjustments to
those. . .the tradition of you, of always we’re gonna project growth, growth, growth. Is,
has that been incorporated in the studies so that the communities can view different
approaches to the population component of the plans?

MR. SUMMERS: We do have three alternative forecasts, a baseline forecast that is basically
taken from the Department of Business, Economic and Development Tourism’s 30-year
model. And then we’ve run high- and low-projections off of that. I think there are some
very interesting challenging issues that arise with respect to the population forecast. And
something that the Department’s wrestling with. I’'m sure the advisory committees and
this body will also wrestle with that. So it is sort of a found, a foundational piece of the
planning effort and something that we’ll all be paying a lot of attention to going forward.

VICE-CHAIR HOKAMA: Okay. I, I appreciate that comment from you, Mr. Summers.
Chairman, thank you so much for my opportunity.

CHAIR MATEQO: Thank you, Mr. Hokama. Mr. Medeiros?

COUNCILMEMBER MEDEIROS: Mahalo, Mr. Chairman. I, I just need some information.
Maybe you can help me on this, Mr. Chairman. In that. . .the, in subsequent meetings on
this agenda item. . .the Mayor’s. . .appointees, when would we receive that and review
that and, and. . .vote on that? Would that be part of this agenda item or a separate agenda
item?

CHAIR MATEQO: Mr. Summers, would you be able to respond to when we’re, when we may
expect the Mayor’s submission?

MR. SUMMERS: Thank you, Mr. Chairman. I, I don’t have specific time with regards to
the. . .to the Mayor’s appointments. What I do know is in the previous go around, the
Mayor elected to wait to make his appointments until the Council had first made its

appointments. So that was the order. . .in the past. I don’t think it’s mandated that it
occur like that in the, in the Code.

CHAIR MATEOQO: Uh-huh. And it will, we just vote on the nine that we recommend.
COUNCILMEMBER MEDEIROS: Thank you, Mr. Chair.

CHAIR MATEO: Thank you. Members, additional questions for the Department or
Corporation Counsel regarding POL-27?
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... With no objections, Members, the Chair would like to defer this item.

COUNCIL MEMBERS: No objections.

CHAIR MATEQO: Thank you.

COUNCIL MEMBERS VOICED NO OBJECTIONS. (excused: MA, JJ, P, and MV)
ACTION: DEFER pending further discussion.

CHAIR MATEQO: Members, housekeeping item. We have no one that came in and joined us
this morning. The public testimony is still open. With no objections the Chair would like
to close public testimony at this time.

COUNCIL MEMBERS: No objections.

CHAIR MATEO: And, Members, before going into our last item for the day, POL-1(8), the
Chair will take a five-minute recess. We’ll stand in recess . . .(gavel). . .

RECESS: 9:30 a.m.
RECONVENE: 9:36 a.m.

CHAIR MATEOQ: .. .(gavel). .. Meeting of the Policy Committee for July 10™, 2007 will be
reconvened. Members, we’re gonna go ahead and finish off with our last item for the
day. This is POL-1(8), settlement authorization of claims and lawsuits, Michael Gaines,
et al. versus County of Maui, et al., Civil Number 04-1-02903.

ITEM NO. 1(8): SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS
(MICHAEL GAINES, ET AL. V. COUNTY OF MAUL ET AL., Civil No. 04-1-0290(3))
(C.C.No. 07-11)

CHAIR MATEQO: With us this morning, we have Deputy Corporation Counsel Lutey, as well as
Martins [sic/. And also with us from the Department of the Police, we have Deputy
Chief Yabuta. Good morning. The Chair will turn this portion over to Ms. Lutey for her
comments and statements. And, Members, please be aware that we do have a request for
executive session as well. Ms. Lutey?

MS. LUTEY: Thank you, Chairman. Good morning. As the Chair has informed you, I will be
asking to executive session in this case. And the reason for that is that this matter is in
active litigation. We are pending trial on August 13" 2007. So to effectively
discuss. . .anything other than the facts of this case, we’ll need to do that in executive
session. The basic facts are as follows. On February 24", 2004, Phillip Floyd discovered
that his credit cards had been stolen from his condominium, and also that his rental
vehicle had been searched. Later that day at Lahaina Safeway, over 900 dollars were
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charged onto his credit card, and the cashier at that Safeway realized that something was
suspicious because of the signature on the card. And at, at that point informed his
manager who then followed the suspects out to their vehicle . . .(end of tape, start 1B). . .
a vehicle description as well as the license plate number and he then contacted Police.
And Lieutenant Simpson--at the time he was a Detective--was assigned because these
involved felony offenses. After Lieutenant Simpson obtained this information, he issued
all-point bulletins to all the stations on Maui, looking for this vehicle. And he issued
those three times--once on February 24" >04: a second time on March 29", 04; and the
last one on April 12 2004. On April 29", Lieutenant Simpson was driving from
Lahaina to Wailuku when he spotted this vehicle and recognized the license plate
number. Because he was driving an unmarked vehicle, he contacted dispatch and asked
them to assign patrol vehicles to help stop this vehicle. Officers Haglan and Pursley were
able to stop the vehicle near Puamana park. And once they executed that stop, they then
used what we call a high-risk traffic stop--which basically means that the officers stand
with cover from the car door while unholstering their weapons and pointing them first at
the driver, ordering that person out slowly so that they can view them, and then getting
them into position where the officer’s safe. You can either have then kneel on the ground
or prone them out, which means lie them out, and then go up and handcuff them. When
Officer Haglan got the driver of the vehicle out, he recognized that man, Michael Gaines,
from prior contact when he was on patrol in Kihei. And because he did not consider the
Plaintiff Gaines to be a threat to him, he holstered his weapon, had him walk back, and
handcuffed him. The female, they did not recognize, she was in the passenger seat, so
she was actually proned out onto the ground and then handcuffed there. When
Lieutenant Simpson arrived at the scene, he looked at them and realized that they were
not the suspects that the manager from Safeway had described because the suspects were
younger and Caucasian. And Mr. Gaines is African-American, and his passenger is
Caucasian but older than her 20s. So at that time, he informed the officers that these
were not the people. But as is routine for our officers, they ran a bench warrant check on
both of them, and a positive bench warrant hit came back on Plaintiff Gaines. And with
that, he was arrested and taken into custody. When Mr. Gaines made an appearance at
court the following day, it was discovered that the warrant had in fact been recalled, but
that information had never been conveyed to the Maui Police Department, which is why
he had been arrested. So in this case, the Plaintiffs are seeking general, special, and
punitive damages. The officers have been named. You have a copy of the second
amended complaint. . .that was attached to my request to you. And I am available
for. . .for questions, although I do believe that this is a matter that we would need to take
up in executive session.

CHAIR MATEQO: Thank you. Members, the floor open for questions. Mr. Hokama?
VICE-CHAIR HOKAMA: Chairman. . .and then we would ask our. . .attorneys to. . .view the

question within the appropriateness of, of this open meeting at this time, Chairman. Your
comment regarding the . . .
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. .. information of the warrant being withdrawn, I would believe that would be a judicial
decision. A court, court decision. Someone made a judicial decision that the
warrant. . .was no longer valid? Would that be correct?

CHAIR MATEO: Ms. Lutey?

MS. LUTEY: Thank you. Typically what happens is that a judge will recall and it can be for a
number of reasons. It might be that there was mistake on their citation and so they came
at the wrong time. It could be that they showed up late. But it would have been done by
ajudge.

VICE-CHAIR HOKAMA: Therefore. . .uh. . .Ms. Lutey . . .

. .. why is the problem with the County? Why isn’t the, this. . .the Defendants not the
State of Hawaii?

MS. LUTEY: That’s a--
VICE-CHAIR HOKAMA: The Judiciary?

MS. LUTEY: That’s a decision that the Plaintiffs would have made on who to name in the suit.
We have a Motion for Summary Judgment that’s currently pending. It will be heard on
July 25" by Judge Cardoza regarding this issue. And basically we’re asking for dismissal
because of. . .of the issue that you’ve raised.

VICE-CHAIR HOKAMA: Okay. The inputting of the judge’s decision--withdrawal, what,
whatever is administrative term that’s appropriate. . .who’s, who’s responsible to
informing our Police Department that the status has changed? Is it our officers that need
to go to the court to get information? Does the court in. . .input it into MPD’s computer
system so that when there’s a file check on an individual. . .I'm just trying to understand
where the problem occurred so that, obviously, you know if it’s not a County of
Muaui. . .issue or, or responsibility, then it’s easier for us to make some decisions.

MS. LUTEY: What happened in this particular case is that the court--and actually, the way it
always works is that the court sends the original warrant to Maui Police Department and
that’s held on file. And then there’s a card system that goes with it so we can verify
when we stop someone and there’s a request for the bench warrant check manually to see
if in fact we have the original. When it’s been recalled, as it was in this case, the court
staff is supposed to call our Warrants Division and notify them to pull it. And in this
case, that just didn’t happen. It was a mistake by the courts.

VICE-CHAIR HOKAMA: So it’s been verified. That information has been verified,
Ms. Lutey?

MS. LUTEY: Yes.
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VICE-CHAIR HOKAMA.: ... Okay, Chairman, I’m satisfied. Thank you.
CHAIR MATEOQO: Thank you, Mr. Hokama. Mr. Medeiros?

COUNCILMEMBER MEDEIROS: Mahalo, Mr. Chairman. And I, too, I’'m sure Corp. Counsel
will tell me if this is appropriate for open session or not. But upon. . .pursuing the vehicle
to be stopped, I’'m assuming that that was a correct license plate reported by the market.
And upon stopping the vehicle, the occupants of the vehicle were not the same
vehicles. . .not the same people who used that vehicle at the market. So. . .are, are we
saying that the police was wrong to stop them?

MS. LUTEY: No, actually, Councilmember Medeiros, we say the opposite. We had the right
vehicle. And the reality of it is is that our officers couldn’t tell how many people were in
it at the time. So until we actually got all the occupants out--which happened to be
two--we weren’t certain until Lieutenant Simpson showed up on the scene and, and could
see that they were not the correct people.

COUNCILMEMBER MEDEIROS: And the contention by Mr. Gaines is that. . .he shouldn’t
have been put in that kind of position because he was not the person the police was
seeking?

MS. LUTEY: Yes.
COUNCILMEMBER MEDEIROS: Okay. Thank you, Mr. Chair.
CHAIR MATEQ: Thank you, Mr. Medeiros. Mr. Molina?

COUNCILMEMBER MOLINA: Yeah, thank you, Chair. Looking at the...I guess the
complaint here, it mentions that. . .I guess you had stated earlier that Ms. Adams was put
in a prone position and I guess it says here a gun was pointed to her head. Was she acting
in a terroristic manner towards the police officer? Because I see Mr. Gaines was just
handcuffed but he wasn’t asked to lie prone. Now was the, Ms. Adams acting in a
manner that would I guess. . .cause the officer to tell her to lie facedown and have the gun
drawn?

MS. LUTEY: No, it, it’s not necessarily how the person’s acting per se. It’s part of the way we
train the technique. It’s so that the officer is in the position of advantage. Because
they’re in a vehicle that was involved in a felony and the officers don’t know if these
people are actually involved or not and they may be armed, we prone them out so that
they can look at them and, and actually get a good view of them. It had. . .that’s just how
it’s trained. And it’s actually trained that way nationwide.

COUNCILMEMBER MOLINA: Okay. Thank you. Thank you, Chair.
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CHAIR MATEOQO: Members, additional questions?
VICE-CHAIR HOKAMA: Chairman, just one, please.
CHAIR MATEO: Go ahead, Mr. Hokama.

NOTE:  Silence.

VICE-CHAIR HOKAMA: ... Has it been, who was, who is the. . .legal. . .owner or registrant
of the vehicle in question? Is it Mr. Gaines?

MS. LUTEY: No. It was actually pending transfer. There was a notice of transfer pending at
the time, but he was in control of it, at the time of the stop.

VICE-CHAIR HOKAMA: Okay. Thank you very much.
CHAIR MATEOQO: Thank you. Members, additional questions?

. . . Seeing none, Members, we do have the, a request to convene in executive session.
And I do hear some of the Members questions leading to continue in-depth questions in
executive session. Therefore, pursuant to Section 92-5(a)(4), Hawaii Revised Statutes, to
consult with legal counsel on questions and issues pertaining to the powers, duties,
privileges, immunities, and liabilities of the County, the Council, and the Committee; and
Section 92-5(a)(8), Hawaii Revised Statues, to deliberate or to make a decision upon a
matter that requires the consideration of information that must be kept confidential
pursuant to State or Federal law or court order, the Chair entertains a motion to convene
in executive session.

VICE-CHAIR HOKAMA: Somoved.
COUNCILMEMBER BAISA: Second.
COUNCILMEMBER MOLINA: Second.

CHAIR MATEO: Been moved by Mr. Hokama, second by Mr. Molina. Members, any
discussion? Hearing none, those in favor, signify by saying “aye”.

COUNCIL MEMBERS: Aye.
CHAIR MATEO: Opposed? Thank you very much.

VOTE: AYES: Councilmembers Baisa, Medeiros, Molina, Vice-Chair Hokama,
and Chair Mateo.

NOES: [None.
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ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Anderson, Johnson, Pontanilla, and Victorino.

MOTION CARRIED.

ACTION: RECESS Open Session and CONVENE Executive Session.

CHAIR MATEQ: We’re gonna take a real quick break at this point to secure the Chamber.
Members, please stay in the area. We will take a three-minute /sic/ recess. This
Committee stands in recess . . .(gavel). . .

RECESS: 9:49 a.m.
RECONVENE: 10:27 a.m.

CHAIR MATEO: .. .(gavel). .. Policy Committee meeting for July 10™, 2007 will reconvene.
Members. . .additional questions for Corporation Counsel?

VICE-CHAIR HOKAMA: ... Recommendation?

CHAIR MATEO: Chair...Mr. Hokama, thank you very much. The Chair recommends the
adoption of the proposed resolution entitled: authorizing settlement of Michael Gaines,
et al. versus the County of Maui, et al., Civil Number 04-1-02903.

COUNCILMEMBER MOLINA: So moved.

COUNCILMEMBER MEDEIROS: Second.

CHAIR MATEQO: It’s been moved by Mr. Molina, second by Mr. Medeiros. Discussion,
Members? Mr. Molina?

COUNCILMEMBER MOLINA: No discussion, Chair.

CHAIR MATEO: Thank you. Mr. Hokama?

VICE-CHAIR HOKAMA: Chairman, I have my reservations about this . . .
.. . need for this resolution.

CHAIR MATEO: ... Right.
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VICE-CHAIR HOKAMA: But knowing that we are in the situation where we are with regard to
quorum, I am happy to, at this point in the process, support your recommendation to
allow it to move forward and, and have the full Council make a final determination. But
what I have found through our discussions with Corporation Counsel in executive
session. . .uh. . .again. . .I will just. . .simply just state I have my reservations regarding
the need for this resolution and leave it at that at this point. Thank you, Chairman.

CHAIR MATEO: Thank you very much...Mr. Hokama. Members, we have a motion--uh,
Mr. Medeiros?

COUNCILMEMBER MEDEIROS: Thank you, Mr. Chair. Just for clarity. Uh. ..

. . . the recommendation is to settle. . .and if that’s not successful, it would automatically
go to trial. Is that correct?

MS. LUTEY: Yes.
COUNCILMEMBER MEDEIROS: Okay. Thank you, Mr. Chair.

CHAIR MATEO: Thank you, Mr. Medeiros. Members, additional questions? Seeing none, we
have a motion on the floor. All those in favor say “aye”.

COUNCIL MEMBERS: Aye.
CHAIR MATEO: Opposed?
... Thank you very much. Motion is carried.

VOTE: AYES: Councilmembers Baisa, Medeiros, Molina, Vice-Chair Hokama,
and Chair Mateo.

NOES: None.
ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Anderson, Johnson, Pontanilla, and Victorino.
MOTION CARRIED.
ACTION: Recommending ADOPTION of resolution.

CHAIR MATEQO: Members, that concludes our agenda for today.
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COUNCILMEMBER . .. .(inaudible). . .

COUNCILMEMBER MEDEIROS: .. .(laughter). . .

CHAIR MATEO: Announcements? The Chair would just like to note that many of our
Members are heading over to Virginia for the NACo conference. We wish all of the
Members, we wish them safe travel, a very productive conference, and a safe trip coming
home. Additional announcements, Members?

NOTE: Silence.

CHAIR MATEO: . .. Hearing none, Members, the meeting of the Policy Committee for
July 10, 2007 is adjourned . . .(gavel). . .

ADJOURN: 10:29 am.

APPROV /
DANKY A. MATEQ, Chair
olicy Committee

pol:min:070710 Transcribed by: Camille Sakamoto
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